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ABSTRACT 
In Malaysian construction industry, traditional procurement method is the 
most common method of procuring a project. In this method, the client contracts with 
consultants, and has another separate contract with the contractor. Consultants will 
prepare building designs in accordance to their expertise. Meanwhile contractor will 
contract with the client to construct the building based on designs given. However, 
human made mistakes happen, where design defects exist in consultants’ design. 
Contractor during construction may discover design defects. But sadly, many 
contractors have a mindset that they are only contracted to construct, and any design 
defects is not their concern. Some may even intentionally keep silent about the 
discovery, so that they are able to claim for variation order for when rectification 
works are required to heal the problem caused by the design defect. Thus, the 
objective of this study is to identify whether contractor has the implied duty to warn 
design defects. The research methodology undertaken is by documentary analysis of 
law cases reported in law journals. The research have identified relevant clauses in 
the standard forms of contracts, and also eleven law cases related to contractor’s duty 
to warn design defects. The findings of the analysis are: Contractor owes duty of care 
to his client. He is expected to warn client of design defect if a reasonably competent 
contractor would have noticed it and highlight it to his client. Lastly, even if 
contractor has raised the discovery to his client or contract administrator and was 
instructed to continue to construct, the contractor will still be liable, as mere 
discussion of the risk will not release contractor from being responsible. Contractor 
should take formal and further steps to warn about the perceived dangers and even 
refusal to carry out the works. 
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ABSTRAK 
Di industri pembinaan Malaysia, kaedah perolehan tradisional adalah paling 
amat digunakan, di mana pemilik projek mempunyai kontrak dengan perunding, dan 
kontrak berlainan dengan kontraktor. Perunding menyediakan rekaan bangunan, 
manakala kontraktor akan membina berdasarkan rekaan oleh perunding. Tetapi, 
kecuaian berlaku, di mana terdapatnya kesilapan rekaan perunding. Pada masa kini, 
kebanyakan kontraktor mempunyai persepsi bahawa mereka hanya 
bertanggungjawab untuk membina dan sebarang kesilapan rekaan adalah tidak 
berkaitan dengan mereka. Terdapat juga kontraktor sengaja berdiam diri tentang 
penemuan mereka, supaya mereka dapat diberikan kerja tambahan untuk pembaikian 
dan menguntung daripadanya. Oleh itu, objektif kajian ini adalah untuk 
mengenalpasti samaada kontraktor perlu ada tanggungjawab tersirat untuk memberi 
amaran tentang kesilapan rekaan. Metodologi kajian yang dijalankan adalah dengan 
analisis dokumentari kes undang-undang yang dilaporkan dalam jurnal undang-
undang. Kajian ini telah mengenal pasti klausa-klausa berkaitan di dalam kontrak am 
dan telah merangkumi sepuluh kes yang berkaitan. Hasil analisis ini adalah: 
Kontraktor adalah bertanggungjawab kepada majikan projeknya dan juga tort. 
Kontraktor diharapkan memberi amaran kepada majikan, jika seseorang kontraktor 
yang kompeten dijangka akan sedar akan kesilapan rekaan tersebut dan 
memaklumkan kepada majikannya. Selain itu, kontraktor masih akan dipaut 
kesalahan sekiranya kontraktor telah memaklumkan kesilapan rekaan dan telah 
diarahkan meneruskan pembinaan berdasarkan rekaan yang tersilap. Kontraktor 
sepatutnya memberi amaran secara rasmi tentang kebahayaan yang bakal berlaku dan 
juga menegaskan tidak menjalankan pembinaan rekaan yang tersilap tersebut. 
